The State of Free Culture, 2011
Felix Stalder1
Late last month, the Declaration on Sustainable Models for Creativity in the Digital Age * was released by
the Free Culture Forum, a loose global network of artists, cultural producers, political activists and
scholars in the field of free culture. It was a result of the discussions during the Forum, which took
place for the second time in October last year in Barcelona. After focusing the year before on legal
aspects of free culture, questions of how to make the production and circulation of free culture
sustainable were foregrounded this time. I will use this opportunity to assess the state of free culture
today. I will do that by first locating free culture within the broader movement for the digital commons,
then look at the first two phases of free culture which centered around technological and legal issues,
in order to focus on the current phase of economic and institutional experimentation.

Free Culture and the Digital Commons
Free Culture is part of the heterogeneous movement for a digital commons. The digital commons, as a
general definition, is the sum of all informational resources created and shared within voluntary
communities of varying size and interests. These resources are typically held de facto as communal,
rather than private or public (i.e. state) property. Management of the resources is characteristically
oriented towards use within the community, rather than exchange in the market. As a result, separation
between producers and consumers is minimal in the digital commons.
The movement as a whole is made up of three broad strands. The Free Software movement, which
started in the mid 1980s, focuses on software code. It's the most advanced and established of the three.
The Access to Knowledge (A2K) movement, which emerged in the late 1990s following the struggle
over access to HIV/AIDS drugs in South Africa, focuses on knowledgeintensive goods, such as scholarly
publications or medicines. Around 2000, the Free Culture movement emerged, focusing on the full
range of artistic endeavors, from writing to music, from film of comics. Its most prominent project is
Wikipedia, the cooperative effort to create a comprehensive reference work in hundreds of languages,
37 of which have passed the important milestone of 100'000 articles. All three strands share an
understanding that in a digital context cultural works and knowledge goods are fundamentally
different from physical goods, since they can be easily and cheaply copied, shared and transformed.
Because sharing means multiplying rather than dividing, they are naturally abundant. Thus, there is no
ethical justification to prevent anyone from enjoying the benefits of using them. These are social
movement, committed to largescale, collective action aiming to transform social reality. 2

The Emergence of Free Culture
The practice of free culture – sharing, reuse and cooperative production – has always existed in
computer networks, long before there was a proper name for it. In the early days, these practices were
an extension of the cooperative culture of computer programming. The first multiplayer games
emerged in the late 1970s and a few years later several of them were accessible over the Internet.
Quickly, they became very popular among the then still relatively small group of people who has access
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to the Internet. Generally, these were openended, textbased environments where users would create
their own spaces and interact with each other. While there existed a certain sense of ownership over the
spaces created individually, there was also a sense of a shared responsibility for the environment as a
whole.3 Starting in the early 1990s, artists not directly connected to culture of computer science or
hacking began to experiment with the possibilities of the Internet and the potential to create different
sets of relationships among artists and the public, based on ideas of interactivity and/or community.
Among the pioneering projects was the artistrun network node The Thing, founded in 1991 in New
York and quickly gaining nodes across Europe. For much of the decade, the hightech character of these
projects provided both sense of a shared experience and a significant hurdle of much of the cultural
world to understand or even participate in these endeavors.4 Many of the main questions of what is
now Free Culture – the relationship between artist and audience, reuse and copyright, economies of
sharing, critique of dominant cultural institutions – were beginning to be articulated. 5
At the turn of the century affordable computers had become powerful enough to support a broad range
of (semi)professional cultural production, significantly lowering the barriers to many aspects of making
culture. Moreover, the Internet had spread widely throughout society (although unevenly in respect to
region and class). Core sectors of the economy at large were changing from the logic of mass
production to an ‘informational paradigm’ which demands communicative and creative skills from its
workforce and vastly expands the field of cultural production (in the creative industries). Thus more
people than ever before had the skills and the means to produce and distribute their own cultural
works.
Cultural production at large was being affected by cheap mass (self)communication, easy conversion
between media and decentralized distribution. First, remixing – using existing works to create new
ones – has become central to cultural production. Second, subcultures of small or noncommercial
cultural producers, long excluded by the efficient distribution mechanisms of the cultural industries,
found themselves on the same technological footing with established players and able to connect to
audiences of any size. This helped them to increase and improve their cultural output. Third, many of
the actions that copyright law granted exclusively to rightsholders – making and distributing exact
copies or transformed works – were now being done by masses of people without authorization, not in
the privacy of their homes but online (that is, in public). Much of what constituted the new digital mass
culture was a violation of copyright law and rights owners – fearing loss of control over cultural works
which they regard as their exclusive property – organized to reassert that control. In a series of
international agreements (most importantly, the World Intellectual Property Organization Copyright
Treaty, 1996) and national legislations (for example, the US Digital Millennium Copyright Act, 1998
and the EU Copyright Directive, 2001) the rights of owners were strengthened. At the same time,
litigation against copyright infringement escalated.
The tension between the enforcement of increasingly restrictive laws and the growing popularity of
permissive cultural practices rose to the surface and spilled into the mainstream. In part as a response
to the aggressiveness of the cultural industries, in part drawing inspiration from the Free Software
movement, large numbers of users and producers recognized the need to defend their culture. Their
goal has been to protect and advance the freedoms that had defined digital culture from the beginning.
In a series of influential books, Lawrence Lessig, a law professor and a leading figure of the Free
Culture movement, argued that recent changes in law and technology could easily restrict freedoms
and create what he called a permission culture. This would allow owners of past cultural works to grant
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or withhold permission, at their discretion, to those seeking to create the culture of the present. The
effect would be a vast increase in the control exercised by a few over the many, implemented through
Digital Right Management (DRM) technologies and ubiquitous surveillance of social communication.
This would cripple the potential for the emergence of a read/write culture in which the ability to
consume cultural works (read) would be matched by that to produce them (write). For such a culture
to flourish, he argued, people need to be able – technically, legally, and socially – to build on and
transform the culture in which they live.6
The Free Culture movement began to take shape. One focus was to develop tools allowing copyright
law, as it exists, to support rather than restrict the sharing and transformation of cultural works.
Following the lead of Free Software, a series of licenses was developed to enable creators to make their
works available freely. Among the first were the Open Content License (1998) and the Free Art License
(2000), both based closely on the GNU GPL license. In 2001, Creative Commons (CC) established itself
as one of the central hubs of Free Culture, by offering easytouse, customizable licenses granting some
rights to the public. Works published under a Creative Commons license are always freely usable for
noncommercial purposes. Some versions of the license also allow free transformation of the works and
others allow commercial use. A combination of good timing, userfriendly implementation and
significant support from leading American universities made CC licenses the de facto standard legal
foundation of free culture, despite criticism and weaknesses.7 By mid 2009, it was estimated that some
250 million works had been published under one or other of the CC licenses. This mass adoption of CC
licenses shows the breadth of the Free Culture movement.8
It took slightly less than a decade to establish Creative Commons as the defacto legal standard of Free
Culture. During the same period, it became increasingly understood at the legal dimension constitutes
only one of many transformations connected to free culture. These other dimensions are now becoming
increasingly to the foreground.

Growing Free Culture
The starting point for the discussion at the Free Culture Forum was a recognition that “in order to
develop and grow, the human capacity for creativity requires access to existing culture, knowledge and
information. Everyone can contribute to the production of culture, values and wealth on different
scales, ranging from very basic to very complex creative contributions. The resources and time required
for creative activities also vary in scale. We want to promote ways of liberating this time and these
resources so that the distributed potential can be deployed in a sustainable way.” 9 Form this
recognition, two points can be made. First, it makes no sense to establish strict and hard dividing lines
between creators and audiences, because even exceptional artists are embedded in larger social
environments that produce much of the innovation that these artists then articulate and digital
technology allows to perform small creative productions on top of very large ones (think of editing a
blockbuster movie on a home computer and putting the resulting clip up on youtube.). Second, while
recognizing the important of highly distributed and modular acts of cultural production, there are also
cultural products that require longsustained individual and collective efforts to be produced. For Free
Culture to be sustainable, it needs to be develop frameworks in the full range of creative scales – the
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very small and the very large and everything in between – can flourish. Its unsustainable to limit free
culture to the nonprofessional (“user generated”) aspects of culture without finding ways of liberating
also professional culture.10 In terms of the small acts, which are part of human nature, the main issues
are about removing barriers, in terms of copyright restrictions, lack of technical and cultural skills, but
also discriminatory exclusions from public discourse. In terms of developing a professional free culture,
one of the main task is to find new economic models that can sustain artists without taking away the
freedom of the audiences/users. This is not an impossible task as the free software movement has
shown, but it has also shown that it requires significant institutional innovations, which in the field of
culture need to be very different from those successfully developed in the field of software.11
Of the ten economic models listed in the Declaration and elaborated in the accompanying HowTo for
Sustainable Creativity,* I want to highlight three.
First, “crowdfunding. Enabling individual citizens or entities to contribute to a cultural enterprise by
becoming stakeholders. This contribution can take the form of an investment before the work has been
created, or via micro or macro credits or donations towards existing works.” Today, there are dozens of
infrastructures that enable anyone to begin to raise funding through small (and, of course, large)
donations from people interested in seeing a project being realized. Among the most successful
platforms is kickstarter.com. On this platform, creators can publish their projects plans, including the
amount of money they need to do it, and people who like to see this realized can pledge money
towards it. If the entire sum is being pledged within the announced timeframe, the money is released
to the project. As Kickstarter explains, their approach is closest to patronage, since it “is not about
investment or lending. Project creators keep 100% ownership and control over their work. Instead, they
offer products and experiences that are unique to each project.”12 While kickstarter does not require
projects to be realized under a free license and is not directly promoting free culture, it helps to solve
one of the crucial chlallenges of free culture. Even if copies can be made and distributed for free, the
first copy still needs to be financed. While the classic approach of the cultural industries has been to
finance the first copy as investment which generates incomes through the control all subsequent copies,
crowdfunding allows to raise money up front. Not as investment, but as kind of community
contribution towards something that enough people want to see existing, just for the pleasure its
existence and not for any monetary payback. It's kind of a noncapitalist venture financing which
requires to build communities from the start, rather than working cloistered and then releasing the
finished work into the world. While creating communities is not easy and on kickstarter as everywhere
else, many more project are ignored than appreciated, it is a system that allows also for small but
devoted niches to be sustainable.
Second, “commonsbased strategies and distributed value creation. The providers of commercial
platforms for cooperation share their revenues with the creators who produce the material that makes
their services valuable, while commoners are able to freely share and exploit the commons.” The idea
behind is that there need to be a revenue sharing between the providers of the platform which enables
the users on the one hand, and the users who create content and thus make platform interesting and
valuable, on the other hand. One of the working models here is YouTube, which has a program to split
revenue generated by the platform 50:50 with creators who provide the content. While this has been
created primarily to appease major copyright holders, it allows also other creators to generate income.
In theory, this represent a balanced recognition that both the platform and the content creator generate
value that is monetized in this commercial environment. In practice, however, it instigates a popularity
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contest replicating the advertisement driven model of television. The popularity contest works on two
level. First, in order to make money, one needs to create content that can be associated with ad terms
that are popular and thus expensive (their price is determined by Google's very flexible bidding system)
and one needs to create content that is popular with the viewers. While hard numbers cannot be
provided due to Google's confidentiality agreements, it appears that the amount shared with the users
is about $ 0.752.50 / 1000 views of a video (and the associated clicks on the addmessages). Thus,
this is only a suitable models for a very particular type of cultural works. But for these, it can work. 13
Third, “collective financing systems. A flatrate on internet connections can be consider only if it implies
an equitable and democratic resource pooling system and recognizes citizens rights to share and reuse
works freely.” While such a system – a culture flat rate – does not (yet) exist, it is being promoted by
parts of the content industry. Within the free culture movement, it is highly contentious, in part because
there are many different variations of the flat rate and none of them is worked out in all details or
tested under reallife conditions. The industry proposal is to allow filesharing while measuring
downloads and then dividing the sum raised through the flat rate by the number of downloads. 14
Within the Free Culture movement, some see this as an acceptable compromise to end the “war on
sharing” and avoid the imposition of ever stricter copyright enforcement laws (such as the “three
strikesandyouareout” rules adopted in France under the name of Hadopi). * Most others, however,
see substantial difficulties because of the experience with existing collecting societies, because of the
builtin bias towards the already popular, and because of the lack of any provisions to allow reuse of
works. In the strict form favored by the industry, the flat would extend the producer consumer divide,
which is widely seen as antithetical to Free Culture. There are, however, also proposals for a flat rate as
a general funding mechanism for digital culture that could supplement other financing mechanisms
without the need to measure all downloads and the associated bias towards the popular. 15 The latter
proposals, however, are still very theoretical and lack even the limited political support that the more
strict version of the flat rate have. To avoid confusion between the two type of proposals, the
Declaration adopts the term “collective financing system” and specifies numerous conditions under
which a levy would be an acceptable form to make free culture sustainable. Thus, the critique
elaborated at the FCForum of the flat rate proposals can be viewed as a leftwing critique focusing on
social effects of the design and administration, rather than a right wingcritique of the legitimacy of
creating a levy in the first place.

Towards Institutions of the Commons
Even if we only consider the three models mentioned above, it becomes clear that the challenge of Free
Culture goes far beyond simply sticking a free license to a work and publishing it online. Free culture is
not a niche, but the culture native to digital communication networks. To exorcise sharing and reuse
from our contemporary environment, draconian measures (“war on sharing”) need to be adopted that
would be – in effect – indistinguishable from totalitarian censorship. To prevent this from happening
and to realize the potential for a renewal of democratic culture, we need new institutions that are
capable of sustaining these new cultural practices – based on sharing, reuse and cooperative production
– on all scales, from the very small and quotidian to the very large and exceptional. This involves both
the removal of existing blockages and the creation of new models, platforms and institutions that
channel the creative energies inherent in all human being into socially constructive and thus
sustainable directions.
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Crowdfunding shows that the “audience” can be included from the beginning and that it can play a
role far more than passive (even if admiring) consumers of the work. They desire to see a work happen
can be a force that makes it happens. And while there is money involved, the relationships created are
not shaped through the commercial market and do not conform to its social model of narrowly self
interested actors (homo economicus). Thus the problem of financing the first copy can be solved without
the need to revert to copyright based controls. The models of distributed value creation highlight the
fact that there can balance between the financial interests of creators of large commercial social
platforms and the users who make them valuable. While the YouTube model is clearly limited in its
reliance of advertisement, it is a first step into the right direction and shows that accessbased financing
can be combined with free and unlimited access. The debates around the flatrate indicate the need to
develop new institutions cannot be left to communities and the market alone. At some point the legal
and institutional framework needs to be adapted. This cannot be done without deeply engaging with
the political system and the state (on regional, national and international levels). However – and this it
is my personal view – that at the moment, all the Free Culture movement is capable of doing is helping
prevent the worst legislation from being passed. It is not yet in a position to proactively shape new
regulation. At the moment, bottomup approaches are more promising, even if we acknowledge that
they are structurally limited. It's not an eitheror question, rather than an assessment where our current
strengths are.

